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Coastal Resources
and the Permit Process:
Definitions and
Jurisdictions

Julie G. Bradshaw

his paper reviews the jurisdictions of the various regulatory

agencies and the definitions of terms relating to wetlands

and other coastal resources in Virginia. The procedure for
processing of permits for activities involving coastal resources is
outlined.

Regulatory Authority

Activities on Virginia's shoreline are controlled by a number of
federal and state laws. The laws create overlapping jurisdictions
for the various regulatory agencies.

State/local

Pertinent laws of the Commonwealth of Virginia include the
Tidal Wetlands Act (Title 28.2, Chapter 13) and the Coastal Pri-
mary Sand Dune Protection Act (Title 28.2, Chapter 14). The Com-
monwealth's ownership of subaqueous land is established in Title
62.1, Chapter 1 of the Virginia Code. The Virginia Marine Re-
sources Commission (VMRC) is the regulating authority for the
coastal resources included in these laws. Localities (i.e., counties,
cities, and towns) which desire to regulate their own tidal wetlands
or sand dunes have the option of adopting prescribed zoning ordi-
nances and forming citizen Wetlands Boards. VMRC retains an
oversight and appellate role for localities which have adopted these
coastal resource ordinances.

Federal

Federal laws include Section 404 of the Clean Water Act of
1977 (33 U.S.C. 1251) which addresses dredge and fill operations in
wetlands and Section 10 of the Rivers and Harbors Appropriation
Act of 1899 (33 U.S.C. 403) which addresses activities affecting navi-
gation. The U.S. Army Corps of Engineers is assigned as the pri-
mary federal agency with regulatory authority for these laws. The
Corps jurisdiction established by these laws includes waters of the
U.S. and their adjacent wetlands.

(continued)



Section 401 of the Clean Water Actis a
water quality certification which is required for
activities within waters of the U.S. This certifica-
tion process has been delegated to the Depart-
ment of Environmental Quality, Water Division,
and is known as the Virginia Water Protection
Permit. It insures that Virginia Water Quality
standards will not be contravened by the permit-
ted activity.

Tidal datums

mean low water (MLW)-the average elevation
of low water observed over a specific 19 year pe-
riod

mean high water (MHW)-the average eleva-
tion of high water observed over a specific 19
year period

mean tide range-the difference in elevation be-
tween MLW and MHW

mean sea level-the average of hourly water ele-
vations observed over a specific 19 year period

Notes: The National Oceanic and Atmospheric
Administration's National Ocean Service keeps
tidal datum records at a network of gage sta-
tions along the coast. The specific 19 year period
used for calculating MLW and MHW, called the
Metonic cycle or the National Tidal Datum Ep-
och, incorporates a number of the astronomical
cycles which cause variations in tide levels.

The National Geodetic Vertical Datum

- (NGVD) is a fixed reference based on the earth's

shape and the distance between the earth'’s sur-
face and the center of the earth. NGVD is the
datum for land elevations on USGS topographic
maps. NGVD was formerly known as the Sea
Level Datum of 1929. The name was changed be-
cause of confusion with the tidal datum Mean
Sea Level (defined above). Relationships be-
tween NGVD and local tidal datums are variable
and are published in conjunction with the tidal
bench mark data by the National Ocean Service.
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State/local definitions

vegetated wetlands are those lands which sat-
isfy these criteria:

¢ between MLW and an elevation above
MLW equal to 1.5 times the mean tide
range

e contiguous to MLW

e vegetated with any of the listed wetland
plant species (Appendix A)

nonvegetated wetlands are those lands which
satisfy these criteria:

¢ between MLW and MHW

e contiguous to MLW

e not otherwise considered vegetated wet-
lands

Subtidal land or subtidal bottom refers to
the area channelward or seaward of MLW, with-
out regard to political subdivision or land owner-
ship.

Subaqueous land or subaqueous beds refer
to ungranted beds of the bays, rivers, creeks and

Coastal Primary Sand Dune .

shores of the sea which are owned by the Com-
monwealth. This includes the beds of tidal and
nontidal water bodies. Because property owner-
ship in Virginia extends channelward to MLW in
tidal areas, subaqueous land is the land channel-
ward of MLW, with some exceptions:

Potomac River

The Potomac River is owned by the State of
Maryland and the District of Columbia. The
boundary between Maryland and Virginia is gen-
erally at MLW on the Virginia side of the river,
except where embayments, creeks and inlets oc-
cur, at which the boundary line is from headland-
to-headland. Therefore, VMRC often may not
have jurisdiction over subtidal land on the Poto-
mac River.

Manmade canals

" VMRC does not currently exert jurisdiction
over subtidal land in manmade canals. How-
ever, the Commonwealth's Tidal Wetlands Act
does apply to vegetated and nonvegetated wet-
lands within manmade canals.

Beach |

T

SlopeI Slope
Less Than | Greater Than
10% | 10%

(Wetland Board)

Nonvegetabe!d
| Wetlands]  Subaqueous Land

' (Wetland Board) (VMRC)
| Waters of the U.S.
' (U.S. Army Corps of Engineers)

I
| MHW | MLW



coastal primary sand dunes are those lands
which have the following characteristics:

¢ mound of unconsolidated sandy soil

e contiguous to MHW

e landward and lateral limits marked by a
change in grade from 10% or greater to .
less than 10% .

o vegetated with any of the listed dune
plant species (Appendix B)

e applies only to Counties of Accomack,
Lancaster, Mathews, Northampton,
Northumberland, and Cities of Hamp-
ton, Norfolk, and Virginia Beach.

beaches are those lands which meet the follow-
ing criteria:

e the shoreline zone of unconsolidated
sandy material

o extends from MLW landward to a
marked change in material composition
or in physiographic form (e.g., dune,
bluff, marsh)

Wetlands &
Waters of the U.S. (Nontidal) |

J (U.S. Army Corps of Engineers) !

¢ if no such marked change occurs, then
the landward limit of the beach is de-
fined by a line of woody vegetation or the
nearest impermeable manmade struc-
ture.

Federal definitions

The federal definition of wetlands is based
on three parameters; soil, hydrology, and vegeta
tion. Specifically, wetlands are: “those areas
that are inundated or saturated by surface or
groundwater-at a frequency and duration suffi-
cient to support, and that under normal circum-
stances do support, a prevalence of vegetation
typically adapted for life in saturated soil condi-
tions.”

The federal definition includes both tidal
and nontidal wetlands.

In tidal areas, wetlands under federal juris-
diction may encompass a broader area than the
state/local jurisdiction (i.e., federal wetlands
may extend to elevations greater than 1.5 times
the mean tide range above MLW).

Wetlands & Waters of the U.S.
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Permit Process

U.S. Army Corps of Engineers, Virginia Ma-
rine Resources Commisgion, and/or local wet-
lands board permits may be required for
activities in Virginia's wetlands, subaqueous
beds, sand dunes, and beaches. Activities which
may require permits include, but are not limited
to, dredging, filling, and construction of bulk-
heads, riprap revetments, groins, jetties, boat
ramps, and piers. Submission of the Joint Per-

mit Application initiates the permit process. Ap-
plications are processed independently by each
agency.

The VIMS involvement in the permit proc-
ess is strictly advisory. VIMS provides technical
and scientific advice to the Common-wealth's
regulatory agencies. Advice generally involves es-
timation of marine environmental impacts and
recommendation of alternatives or modifications
to minimize these impacts.

Virginia's Shoreline Permit Process

VDGIF - Virginia Department of Game and Inland Fisheries
VMRC - Virginia Marine Resources Commission

VIMS - Virginia Institute of Marine Science

DEQW - Dept. of Environmental Quality, Water Division
SEAS - Shoreline Erosion Advisory Service

EPA - Environmental Protection Agency

FWS - Fish and Wildlife Service

NMFS - National Marine Fisheries Service —

CE - Corps of Engineers

FEDERAL FWS

NMFS

Wetlands 60 DAYS Public 30 DAYS
Board > , —————J DECISION
oar Site Visit Hearing '
Completed
Joint Permit | ——»| VMRC | — VSOV — |  Public |_y,  pRCISION
Application Form Site Visit Hearing
SEAS
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STATE VIMS
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Appendix A

List of wetlands plant species
in Virginia's Tidal Wetlands Act

saltmarsh cordgrass

saltmeadow hay
saltgrass

black needlerush
saltwort

sea lavender,
marsh elder
groundsel bush
wax myrtle

sea oxeye
arrow arum
pickerelweed
big cordgrass
rice cutgrass
wildrice
bulrush
spikerush

sea rocket
southern wildrice
cattails
three-squares
buttonbush
bald cypress
black gum
tupelo

dock

yellow pond lily
marsh fleabane
royal fern
marsh hibiscus
beggar's tick
smartweed
arrowhead
sweet flag
water hemp
reed grass

switch grass

(Spartina alterniflora)
(Spartina patens)
(Distichlis spicata)
(Juncus roemerianus)
(Salicornia sp.)
(Limonium sp.)
(Iva frutescens)
(Baccharis halimifolia)
(Myrica sp.)
(Borrichia frutescens)
(Peltandra virginica)
(Pontederia cordata)
(Spartina cynosuroides)
(Leersia oryzoides)
(Zizania aquatica)
(Scirpus validus)
(Eleocharis sp.)
(Cakile edentula)
(Zizaniopsis miliacea)
(Typha spp.)
(Scirpus spp.).
(Cephalanthus occidentalis)
(Taxodium distichum)
(Nyssa sylvatica)
(Nyssa aquatica)
(Rumex sp.)
(Nuphar sp.)
(Pluchea purpurascens)
(Osmunda regalis)
(Hibiscus moscheutos)
(Bidens sp.)
(Polygonum sp.)
(Sagittaria spp.)
(Acorus calamus)
(Amaranthus cannabinus)
(Phragmites communis,
now called P. australis)
(Panicum virgatum)



Appendix B

List of dune plant species in Virginia's

Coastal Primary Sand Dune Protection Act

American beach grass (Ammophila breviligulata)

beach heather (Hudsonia tomentosa)

dune bean (Strophostyles umbellata var paludigena)
- dusty miller (Artemisia stelleriana)

saltmeadow hay (Spartina patens)

seabeach sandwort (Arenaria peploides)

sea oats (Uniola paniculata)

sea rocket (Cakile edentula)

seaside goldenrod (Solidago sempervirens)

short dune grass (Panicum amarum)

Contacts

U.S. Army Corps of Engineers
Norfolk District
Northern Neck Field Office (Lively)
Northern Virginia Field Office (Dumfries)
Richmond Field Office (Ashland)
Eastern Shore Field Office (Accomac)

U.S. Fish and Wildlife Service, Gloucester field office
Virginia Marine Resources Commission (Newport News)
Shoreline Erosion Advisory Service

Suffolk Field Office

Tappahannock Field Office

Dept. of Environmental Quality,
Water Division (Richmond)

Virginia Dept. of Game and Inland Fisheries (Richmond)
Virginia Dept. of Health (Richmond)

Virginia Institute of Marine Science (Gloucester Point)
Wetlands Advisory Program -

(804) 441-7656
(804) 462-7891
(703) 221-6967
(804) 752-7464
(804) 787-3133
(804) 693-6694
(804) 247-2252
(804) 925-2468
(804) 443-6752
(804) 367-9763
(804) 367-1000

(804) 786-7937

(804) 642-7380
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The Role of VIMS in the Permit Process

The Virginia Institute of Marine Science/School of Marine Science of the College of William
and Mary is, as its name would indicate, unique in its blend of activities stemming from
Title 28, Chapter 9 of the Code of Virginia. Sometimes called Virginia's Oceanographic Law,
this section of the Code mandates three principal areas of responsibility to VIMS:

¢ Applied and fundamental research on the resources and environment of the tidal
waters of the Commonwealth.

e Advice and assistance for the public and private managers and users of these envi-
ronments and resources.

¢ Educational programs at all interest levels fostering marine science scholarship, in-
formed decision-making in resource management and an enlightened public.

The linkage of these three areas of responsibility is a major strength and allows VIMS to
provide necessary technical input to the shoreline permit process.

The Virginia Wetlands Act stipulates that VIMS will evaluate wetlands by type and main-
tain a continuing inventory of vegetated wetlands. VIMS is also charged with advising and
assisting the VMRC with producing guidelines which scientifically evaluate wetlands by
type and set forth the consequences of use of each type. These activities have been com-
pleted, and in the case of the guidelines completely revised in 1984. VIMS also assisted in
the preparation of the Coastal Primary Sand Dune Guidelines adopted in 1980.

VIMS' educational and advisory mandates dictate several other activities in which the Insti-
tute is involved with the state shoreline permit system. Wetlands workshops and field trips
are offered for board members, staff persons and other resource managers on the state and
federal levels. Subjects covered include the types and values of wetlands, wetland deline-
ation, impacts of man's activities, etc. VIMS prepared a detailed wetland curriculum during
1991 which serves as the basis for its education efforts on behalf of local resource managers,
planners and staff. The Wetlands Program at VIMS also publishes The Virginia Wetlands
Report, a quarterly bulletin which features news and articles of interest to Virginia resource
managers. In addition, a technical report series presents detailed background information
on wetlands and other resources in the coastal zone. A series of publications describing the
common and not so common plants found in wetland habitats is also produced bi-monthly
and distributed to managers and other interested persons throughout the Commonwealth.



The Role of VIMS in the Permit Process

VIMS' technical advisory role in the process consists of preparing environmental assess-
ments for each application considered by a wetlands board or the VMRC. After visiting
the site, a report is prepared outlining the resource impacts involved and describing al-
ternatives and mitigating measures which would materially reduce the adverse effects
of the proposal. This report serves as the principal environmental input to the wetlands
public interest review and thus is an integral part of the decision-making process.

The Wetlands Program at VIMS is involved in ongoing research which contributes to
the management effort overall. Studies involving the identification of the values and
functions of wetlands, the impacts of man's activities in wetlands, the monitoring of cre-
ated marshes, the effects of fire and the use of wetlands by estuarine organisms, as well
as birds and other wildlife contribute to informed decision-making. VIMS scientists are
available as needed to answer questions regarding wetlands and the marine environ-
ment generally.




Virginia Marine Resources Commission Role

The regulation of Virginia's tidal wetlands and coastal primary sand dunes is a joint respon-
sibility of the Virginia Marine Resources Commission (Commission) and individual wet-
lands boards. In addition to assisting the local wetlands boards where possible, the role of
the Commission involves the review of wetlands board decisions, the review of appeals filed
by applicants or freeholders and the original consideration of applications for use or develop-
ment of state-owned wetlands as well as wetlands and dunes in localities without boards.
The Commission also acts as the “clearing house” for the Joint Permit Application which
must be submitted for all wetlands projects (a separate application must be submitted for
projects involving primary dunes which should be filed at the local level). The Commission
is responsible for assigning a joint permit processing number to each wetlands application
and distributing the application to the local wetlands boards. These duties and functions
are carried out by the Commission's Habitat Management Division.

As required by Code, the Commission must review each board decision for projects involv-
ing both wetlands and coastal primary sand dunes. Commission staff must evaluate
whether or not the local board properly considered and applied the policy, standards and
guidelines of the wetlands and dunes act. If the Commissioner concludes that the decision
of the board does not comply with the policy, standard or guidelines, the board chairman
will be notified and the decision will be reviewed by the full Commission within 45 days.

A decision of a local board may also be appealed by an applicant or 25 freeholders in the
county, city or town. All appeals must be filed within 10 days of the wetlands board deci-
sion. Upon receipt of an appeal or decision for review, the Commissioner will require that
the record of the board proceedings (transcript of testimony, application, exhibits, photos,
ete.) be forwarded to the Commission.

In order to develop an efficient working relationship with the various wetlands boards, each
environmental engineer on staff within the Habitat Management Division is assigned a geo-
graphic area of responsibility. The engineer in each political jurisdiction is responsible for
tracking the progress of each application and providing assistance to the local government.
The engineer visits each project site and generally attends each wetlands board meeting.
While the engineer can provide assistance regarding procedures and the processing of appli-
cations, they cannot make recommendations to the board as this would prejudice the Com-
mission's required review of each board decision. The engineers are also available for
consultation regarding violations of the wetlands or dunes ordinances.
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